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Liéd:silitg.f Protections for Municipal Employees and Volunteers

Questions frequently arise concerming labiiity
protectian for hoard of health cmployees.
since 9711, the guestion has also ansen
rolative to potential liability for volunteers
recruited 0 the event of 2 public health
cmergency. This article will altampt to
describe five potentiat sources of protection for
public employees and volunteers

The Maszachusetts Tort Claims Act (G.L.
Chapter 258}

Public employers are llable for harm cauvsed by
the negligent or wrongful act or lailure fo act of
any public employee who acted within the
scopie of his or her employment. Liability 15
capped at $100,000.00 per incldent; and
there s no o individual  hability  for such
negligence.

public employers include the Commonwealth
of Massachusetts, any city, town or county;
any public health distnict, regional  heaith
district or regional health board, local board of
heatth o any  comnussion,  commities o
pounch “which exercises directinn or control
over Lhe public employee

In order to meet the detinition of a public
employee, the employes must be subject Lo
e  discretion and control of the pubhlic
employer, and the act o nilure o act must
have been within the scope of the employee’s
employment. One need not be pawl in order [
meet the deRnition of public employee. A
public employee may be elacted or appointed,
full or part Bime, temporary or permanent, and
rompensated or uncompensated. (Gl ch
258, §1).

in determining whether 2n  employre s
subject to the direction and centrol of a public
employer, one must look at key fackual issues,
Faid employess doing regular job duiies are
generally constdered to be operating under the
directon and condral of their public employer,
Doctors ab Boston City Hespital were held 1o be
public employees because their  dubes
demonsatrated that they were “servants” of the
hospital, even though they weare alse subject
to the supervision of an attending physician
who was not a public employer.  (Williaims v,
Bresnakan, App. Gf 198%)  Howover, in 3

different case, the Court held that there was a
dispute as Lo whether a Boston Cily Hospital
resident who was on rolation at a private
hospital worked for the ¢ty of Boston ar the
private hasoltal. Kelley v. Rossi, 500 1985),

Mutual aid agresments should be careful to
specify  the directon amgd control ta hbe
pxorcised. The written agreement will be
evidence that will help the Court determine
which municipality exercised dhirection  ond
contrel, and  whether  the ermployes  was
operating under that direchion and contral, Tor
example, the agreement  should  canlain
language that says that an employee from
Town A that 15 sent to help lown B “remalns
under the direction amd contral of Town A whife
in Town B."

independent  contractors,  consulbants  and
volunteers can be considered public employ
eos il they are operating "under the direction
and control” of public employers as well.  4n
Attgeney General opinion from 1983 tound
that student wvolunteers i The Gooderoo”'s
office were public employees because the
Governors office directed “what =hall he dune
and how it shiall be donc.”

In determining whether a public emplayae (s
uperating  within the scope of his or her
employment a Court will consider whether the
conduct In guestion  was  that  which  the
employes was hired to do.  Whether the
conduct vccurred during authorized time and
space; and whether |1 was motivated by a
purpose 0 serve the employer.

Mormally, conduct occurnng during travel to
ana from home is not constdered  conduct
occurring within the scope of employment.
The mers fact thal one s “on call” docs not
plare one “within the scopo of employmenl.”
However, it an empioyee is aon call and is
traveling to the incident for which he or she
was called, the travel Ume will commonly be
considered 1o be  within the scope  of
EmpoyInant.,

A pubhc employes who i5 negligent  while
operating within the scope ot his or her
employment will not be personally liable for
his ar her actions or omissions, Inadditon, he
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ar she wili be entitled to a legal defense from a
Lily or town allorney or the Attormey General i
the employee is a state employes

The Massachusetts Tort Clalms Acl protects
municipal empleyers and employees from
claims that are based on the “performance o
farlure to perform a discretionary function
whether or not the discrotion involved s
abised ¥ (G.L. ch. 258, g100 The
guvernment actor must have been  acting
within the scope of his or her employiment
The purpose of this exemption from liability is
to avoid allowing civil claims to be "used as a
monkey  wrench™  In the marchinery of
government  decision making.” Cagdy w.
Plymauth-Carver  Regional  Schoal fistrict
(1T903). .

In determining whether an act is discretionary
for the purpase of the statute, the Court will
determine whether the govermment actor has
any discretion at all, and whether it is the type
of discretion that s protecied, to wit, a high
degree of discretion and judgment involved in
welghing  alternatives il making chowes
with respect to public policy and planning.

A clty's exercise of Hs discretion in deciding
not Lo ingur the cost of oreching a tence an
stairs near o children’s playground, or to
remaove snow from the stairs, was based an o
determination  of  allocation of lunited re-
sources, whiclh was an integral part of its
governmental  policy making  or planning
function.  Therefore, the torl action far Lhe
wronglul death of child when the child sleddea
down Lthe snowy stairs Inte traflfic and Wias
killed was barred, even if the city’s decision
was Wl advised or unieasonable Harnaft .
City of Lynn (2001).

In contrast, a claim Lhat the public empioyee’s
negligent  supervision of a2 truck drivers
operation of 3 salt truck “does not appear 1o

have a ‘dose nexus (o policy  making or
Planning."” (Ku v Tewn of Framungham
{2004).

Chapler 258, Section 10{f} also protsds
government actors frem . | | failing to inspect,
or inadequately ar negligently inSpecung real
ar personal property to determine whethar the
property comphies with or vinlates any Claw,
requlation, ordinance or Code, o containg a
hazerd to health or safety. . . ™ This statute is

cited frequénbly by municipal attmmeys.  in
fact, at @ recent Board of Selectmen's meating
where members of a Board of Health anct its
heaith agent were guestoned for closing a
restaurant For vislations of the state sanilary
code, a selectman, reading from a letier from
tawn counsel staled that "a Lwwn does not
InCur Hahbility when it fails 1o mspect or enforce
the sanitary code ”

While this s the rase, MAHB would argue that
the opposile 15 also true.  Cities and Lowns
incur no liahility from inspecting and enforcing
laws as well, even if tho inspections  are
“Inadequate” or “negligently conducted.” This
statute shoudl not be utilized (o thwart Board
of Health authority and ebligation Lo protect
public health,  Rather it should e utillzed Lo
ofter Boards of Health protection from halbility
in conducting inspections and enforcing state
and lacal laws

Finally, G.L, ch, 258,
unlikely ewvent of a
allows cities and ltowns to
municipal officer,

§13, in the extramely
succes=ful  clalm,
indemnify
elected ar appointed
from any personal financial loss and
expense, including legal fees, in an
amount not to axceed 31 million,
Lontractual Provisions

In addition lo the Massachuseits Tort Claims
Acl, rontracts themselves can provide
protection from liablility Liability pruvisions
can be written Into contracts,  For oxample,
contacts hetwwen a Visiling Nurses Axsnoia
tion or a home health agency ond a cily or
town board of health can provide liability
provisicns, Ihe language might reaa as
follows: "The Agency and the Town shall pach
maintan professional malpractice and qeneral
lkanllity insurance for itsalf and iy employees,
The contracr might specify that the Agency is
MOT 2n agent of the Town. The contrack rmHahiL
also specify that Ue Town agrees to Indeninify
the Agency against claims caused By the
negligenee gf the lown; and the Agency
agrees to indernnify the Town for caims
caused by the negligence of irs emplayees,

G.L. ch. 112, 512C priovides that "no Py sician

or nurse administraling immunization or oLher
molective  programs  under public  health
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programs shall be ligble In & civit suit for
amages as a result of any acl or omission on
hiz parl i carrying cut his duties.” This rovers
both paid and unpaid dactors and nurses. 1t s
not lirnited to emergency situations: howover
it would apply to emergency dispensing siles.

Good Samaritan Laws

G.L ch. 112, §12B protocts doctors, nurses
and physician assistanls who give emergency

care or treatment from liability  for
neghgence,  The care must e given in good
failh and as a volunteer, without a fee. Tt

protects [rom liability for damages s a resalt
of negligent acls or omisslons and  from
liability for hospital expenses for negligentiy
ardening or negligently  causing  hospitaliza-
Lo, {1288 of this same statute oxtends
essentially  the protection o respiratory
therapists; and 12V extends (t to Individuais
trained in CPH, AREDS or basic cardlac life
support,

H12F protocts doctors, dentists, and hospitals
Frem liatality Tor fanlure to obltaln conscnt from
B parent of a child, or spouse of a patient when
delay would endanger the life, Emb, or mental
woell-being of the patient.  This protection
covers emergency room treatment, as wall as
blaod transfusions,

12V Y protects individuals traired in CPR
and AED from liabllity for negligence in
connectlon with rendering emergency CPR or
ACD through a public access deflbrillation
proagram, whether or not the individual 15 paid,
Finally, G.L. ch. 111C, E21 protects certifiad,
accredited or approved EMS persanne! who ~in
the performance of thejr duties” render first
#id, CPR, mansportation of other FMS services.

ederal Volunteer p —

ihe federal law provides Immuonity  from
liability for negligence for volunteers serving
nopprofit ayencies or governmaontal agensios
under the following omumstances: the
volunteer must have been acting within the
scope of his oF her resporsibilities jn tha
oryanization; the volunteer must have been
properly licensed; the harm was not caused by
willul, crimional or reckless misconducs o

Liability protections for Mas-
sachusetts employees and vol-
unteers are numerous. Legis-
lation is currently pending in
the Commonwealth that would
extend these protections even
further. If a public employee or
employer is acting in good faith
or performing a discretionary
function, that government ac-
tor will be protected from
liability.

gross negligence; and the harm must nok have

been caused by the voluntesr aperating a
motor vehicle, vesse| or alrcraft,

Conclusion

Liablity protections for Massachusctts e
ployees  and  veluntoers  are numerous,
Legislation s currently  pending i the
Commonwealth that would oxtend those
protections even further. If a public employee

ar employer s acting In good  faith  or
performing @  discretionary  funclion,  that
governmant artor will be protected  From
lialality

State and federal “Good Samaritan” laws

provide additional prolection for governmoent
aclins,  including  physicians,  muses  and
others in the medical feld  Fear of liability
need not prevent goud public health practices
i Massachusekis,

Fhus aciicle is based on infertnation presented by
Prisciila Fox, MDPH and Chorvl Sharra, MAHA In
recent training an Liablity Fratections. It is piovirleg
for educativenal purposes anly angd i not fo bo
cuiIsired a5 feged athvice
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